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The Anatomy of a First-Party “Bad Faith” Claim
The Minnesota Legislature enacted Minnesota 
Statute § 604.18, or Insurance Standard of 
Conduct, to penalize insurers for making 
unreasonable offers and denials in response to 
claims by their insureds.1 Too often, insurers 
object to plaintiffs’ discovery requests regarding 
insurers’ claims investigation and evaluation. 
Despite courts historically sustaining these 
objections, there is a growing body of law 
permitting plaintiff/insureds to obtain discovery 
regarding insurer’s basis for making unreasonable 
offers and denials. These developments better 
effectuate the intent of Minn. Stat. § 604.18 to 
hold insurers accountable for bad-faith claims 
handling.

The Insurance Standard  
of Conduct

Pursuant to Minnesota Statute § 604.18, 
additional damages, costs, and attorneys’ fees2  
can be taxed against an insurer that denied an 
insured’s claim in bad faith. In pertinent part, that 
statute provides: 

A.	The Court may award taxable costs to an 
insured against an insurer in amounts as 
provided in subdivision 3 if the insured can 
show:
1. the absence of a reasonable basis for 

denying the benefits of the insurance 
policy; and

2.	 that the insurer knew of the lack of 
a reasonable basis for denying the 
benefits of the insurance policy or acted 
in reckless disregard of the lack of a 
reasonable basis for denying the benefits 
of the insurance policy.3   

Notably, the meaning of “denial” within § 604.18 
is not limited to an outright refusal to offer any 
payment on the insured’s claim. The intent of 
§ 604.18 is to deter unreasonable offers, and 
the purpose would be defeated if insurers were 
permitted to escape liability under the statute by 
making a nominal offer. Minnesota courts have 
concluded that the phrase “denying the benefits 
of the insurance policy” means withholding the 
benefits of the insurance policy from the insured.4  
Therefore, any offer from an insurer that is less 
than the insured’s policy limits is a denial of 
the remaining coverage. In the scenario where 
the insurer makes a partial offer, a claim under 
§ 604.18 exists where the plaintiff can show 
that the denial of the remaining coverage was 
unreasonable.

“Lack of a reasonable basis” has been interpreted 
to mean that the insurer acted with reckless 
indifference to the facts and proof provided or 
that the insurer debated a claim that was not 
fairly debatable.5 Reasonableness of a denial is 
measured against what another reasonable insurer 

MINNESOTA TRIAL   Spring 2019    41

continued on next page

spring2019.indd   41 5/14/19   12:52 PM



would have done with a similar claim.6 
Unfortunately, that standard provides little 
information, and this area of case law is 
sorely lacking. Consulting an expert with a 
background in insurance claims handling 
or insurance defense will add clout to 
an argument that the defendant insurer’s 
denial was unreasonable as compared with 
other reasonable insurers.

Settlement Demands and  
“Bad Faith” Letters

A bad faith claim begins with the 
settlement demand. Even if the insurer 
wrongly denies a first-party claim, a 
substantial amount can be gained by 
sending a detailed demand pre-suit. 

The settlement demand creates a record 
of all the information provided to the 
insurer to pay the claim. Providing all 
pertinent medical records and bills, 

relevant prior medical records, expert 
reports, and collateral source information 
in the demand phase eliminates any later 
argument that the insurer did not have 
sufficient information to evaluate the claim 
at the time of the denial. Concluding the 
demand by asking the insurer to request 
any additional information necessary 
to the evaluate the claim and promptly 
responding to the insurer’s requests should 
eliminate later arguments from the insurer 
that there was insufficient information 
available to make a reasonable offer prior 
to the lawsuit. 

After a demand and denial, a “bad faith 
letter” can provide as an efficient and 
persuasive way to notify the insurer of its 
duty of reasonableness to its insured under 
§ 604.18. The bad faith letter should again 
document the information made available 
to the insurer to evaluate the claim as 

of that date and confirm the insurer has 
communicated it has all the information 
and materials it needed to properly 
evaluate the claim. 

Finally, confirming in writing that the 
insurer has communicated its top offer 
of settlement may prevent obstacles later 
in the case. When plaintiff is seeking 
to amend the claim under § 604.18, the 
insurer may argue that a low offer was 
not truly a denial within the meaning of 
the statute because it was not the final 
offer (i.e. the insurer intended to continue 
negotiating). Confirming prior to filing 
suit that negotiations have failed should 
diminish this argument.

The Catch-22 in  
§604.18 Discovery 

Discovery in first-party insurance litigation 
is not a one-way street. Insurers often 
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see discovery only as an opportunity 
to dig deeper into plaintiffs’ medical, 
employment, and personal histories to test 
plaintiff’s claims develop defenses to those 
claims. At the same time, insurers refuse 
to engage in discovery allowing plaintiffs 
to test the insurer’s claims, often objecting 
to producing anything other than what was 
provided to them in the demand. To avoid 
answering questions about the basis for 
their evaluations, insurers make relevance 
and work product objections. Compelling 
this discovery can be challenging.

Because § 604.18 does not permit pleading 
a claim in the initial complaint, “bad faith” 
discovery is, according to some insurers, 
not relevant prior to the amendment. To 
amend, a plaintiff must file a motion with 
one or more affidavits which provide a 
prima facie basis for the bad-faith claim.7 
This amendment standard leads to a 
catch-22 in the discovery phase: how can 
a prima facie showing of an unreasonable 
denial be made if the insurer objects to 
the relevancy of discovery about its claims 
handling? 

The answer: it’s not all irrelevant. Parties 
are entitled to discovery regarding the 
claims and defenses alleged in the 
plaintiff’s complaint and the defendant’s 
answer.8 When an injured plaintiff initiates 
a breach of contract claim against her 
insurer, the insurer will inevitably respond 
with an answer holding plaintiff to her 
burden of proof.9 Often, the insurer will 
also assert denials and affirmative defenses 
about the facts alleged by the plaintiff. If 
the defendant alleges that plaintiff was 
injured by her own negligence, failed to 
mitigate her damages, or did not comply 
with the terms of her policy, the plaintiff 
has a right to request discovery of any facts 
in support of these defenses. This should 
include obtaining at least the claim file and 
potentially the insurer’s deposition.

To mitigate the effectiveness of objections 
regarding relevance, interrogatories and 
Rule 30.02(f) notices should be tailored 
to the defendant’s alleged defenses. In 
both Minnesota state and federal courts, 
judges have permitted the discovery of the 

plaintiff’s individual insurance claim file 
and permitted depositions of the insurer 
regarding the specific insured’s claim.10 

The relevance of this information, where 
bad faith has not been alleged, is that the 
claim file and adjuster’s mental impressions 
provided the insurer a basis for the denial 
and are therefore part of insurer’s defense 
in litigation. 

Hennepin County Judge Laurie Miller 
ordered that a plaintiff could not undertake 
discovery related to a § 604.18 claim 
before it was pled, but the plaintiff could 
seek discovery regarding the basis for 
denial of her claim by her insurer.11 In her 
memorandum, Judge Miller stated:

Plaintiff is entitled to discovery 
on Defendant’s defenses and the 
information relied upon in reaching that 
conclusion. If Defendant fails to provide 
information supporting its conclusion 
not provide coverage, Plaintiff may 
seek to bring a motion to amend to add 
a bad faith claim. Such information 
includes Plaintiffs medical records, as 
well as any surveillance of Plaintiff. The 
information relied upon by Defendant in 
reaching its conclusion that no benefits 
should be provided on Plaintiff’s claim 
likewise is discoverable. Complete 
copies of Defendant’s claims files for 
Plaintiff, which presumably contain 
further information supporting 
Defendant’s decision, are discoverable. 
The organization and location of these 
documents bears upon Plaintiffs 
capability to retrieve the documents 
from Defendant, so this too is 
discoverable. Communications between 
the file handler and non-attorney 
representatives are discoverable as well, 
to the extent they contain information 
regarding Defendant’s conclusion not to 
cover Plaintiffs claim.12 

Judge Miller’s order essentially provides a 
two-phase approach to discovery in first-
party bad faith claims. This model appears 
to be an appealing compromise for judges 
and has been followed in a number of 
orders since Judge Miller’s decision.13  

Under this scenario, plaintiffs should 
be able to obtain their specific claim 
file and take a Rule 30.02(f) deposition 
of the insurer or a deposition of the 
adjuster individually on the bases for the 
denial. Equipped with the claim file and 
the adjuster’s deposition, plaintiffs can 
determine whether there are sufficient  
facts to move for leave to amend under  
§ 604.18. A retained expert, having been 
supplied with the insurer’s claim file and 
deposition testimony, can provide the 
affidavit identifying which facts create the 
prima facie claim of bad faith. If the Court 
permits the amendment, broader discovery 
regarding the insurer’s “best practices” 
to support a § 604.18 claim should be 
permissible. In this way, a two-phase 
approach to discovery in first-party cases 
may be the most time- and cost-efficient 
way to approach a potential bad faith 
amendment. 

Venue Selection

In certain cases, it may make sense to 
consider filing in federal court. In the 
federal courts, there is a more significant 
weight of precedent that insurance claim 
files are relevant to plaintiff’s discovery, 
regardless of whether the plaintiff has 
alleged a “bad faith” claim.14 Furthermore, 
the law regarding “work product” 
objections from insurers is pretty clear in 
the federal courts: an insurer’s work in the 
ordinary course of administering a claim 
prior to the initiation of a lawsuit is not 
“work product.”15  

Finally, federal courts have determined 
that the amendment provision in § 604.18, 
subd. 4 conflicts with Federal Rule 15, 
and there is developing law in Minnesota 
federal court applying the more liberal 
Federal Rule 15 to §604.18 amendments.16 
Under Federal Rule 15, the plaintiff  
may amend her claim freely where  
justice so requires. The amendment is 
subject to Federal Rule 8 and the pleading 
standards set forth in Twombly. In one  
of the Minnesota decisions applying Rule 
15, Magistrate Judge Rau noted that 
“[u]nder the relaxed pleading standards of 
the Federal Rules, the idea was not to keep 
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litigants out of the court, but rather to keep them in.”17 These 
relaxed standards for amendment in federal court may expand 
the scope of a plaintiff’s permissible discovery at an earlier 
phase in litigation and avoid the catch-22 imposed by the  
§ 604.18 amendment standard.

Conclusion

Minnesota Statute § 604.18 was enacted as a means for 
individual plaintiffs to hold their insurers accountable for 
bad-faith denials. Unfortunately, the case law surrounding 
the statute is underdeveloped. If plaintiffs are willing to fight 
these battles in discovery, it may clear a path to pursue more 
claims under Minnesota’s first-party bad faith statute and 
prevent insurers from manufacturing frivolous defenses in 
first-party cases.  
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